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Introduction

Save the Children South Africa (SCSA) warmly welcomed the Constitutional Court judgment on
18 September 2019, confirming a 2017 decision by the High Court of Gauteng which had found
the common law defence of “reasonable or moderate chastisement” to be unconstitutional under
articles 10, 12(1)(c) and 28(2) of the Constitution.” Previously, common law recognised parents’
power “to inflict moderate and reasonable chastisement on a child for misconduct provided that
this was not done in a manner offensive to good morals or for objects other than correction and
admonition.” With this decision, the Court effectively banned the use of all corporal punishment
in all settings, as criminal provisions against assault now apply equally to children, extending
already established legislation from 1997 banning corporal punishment in schools to the home
environment and beyond.®

While this judgment made South Africa the 57t state worldwide and 8" African state to prohibit
all corporal punishment of children, SCSA is calling on the Government to maximise the impact
of this decision by harmonising domestic legislation with the Constitution and enacting an
explicit prohibition of all corporal punishment in legislation. Under the standards for law reform
set out by the United Nations Committee on the Rights of the Child in General Comment No. 84
and as agreed by the African Committee of Experts on the Rights and Welfare of the Child,® it is
crucial that the law sends a clear message that all corporal punishment is prohibited in order to
counter often deeply held views that it is acceptable or necessary.

Physical punishment of a child in the home and intimate partner violence are closely linked. The
social settings that permit the use of violence against children, including corporal punishment
similarly foster the use of intimate partner violence, allowing their coexistence. The prevailing
social and cultural context provides the space in which men’s violence towards women is
considerably tolerated.® Women anticipate and tolerate the use of violence under certain
conditions and men’s use of violence is associated with controlling and violent behaviour of a
man towards his wife/partner and children. Intimate partner conflict in the household increases
the possibility for physical punishment of the child by both men and women in the household.’
The determinants of violence against children demonstrates the increased risk for both
emotional and physical abuse when children live in households where there is domestic
conflict.® Furthermore, girls who witness abuse between their parents or in the home are more
likely to experience partner violence as adults, while boys who witness abuse between their
parents are more likely to perpetrate violence within the community and intimate relationships.9

In light of the above, SCSA would suggest the following amendments to the Domestic Violence
Amendment Bill, in order to ensure the Bill clearly and explicitly prohibits all corporal punishment
in the home. Please note that the definition of “corporal punishment” suggested is the
established international human rights law definition.

We also note that a draft Children’s Third Amendment Bill was under discussions in 2018 which
included provisions on child discipline and provides the Government with a further opportunity to
showcase their commitment to strengthen and enforce the ban. We encourage the Government
to enact the Third Amendment Bill, and to continue the work with the Positive Parenting
Strategic Group, to clarify the implementation of the ban and send a clear message that corporal
punishment is unacceptable.
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Proposed amendments to the Domestic Violence Amendment Bill to explicitly prohibit all corporal

punishment in legislation

Current text of the Domestic Violence
Amendment Bill 2020

Proposed amendments to the
Amendment Bill 2020

Comment

Section 1(g) of the Bill amends section 1
of the Domestic Violence Act 1998, as
follows:

“(g) the substitution for the definition of
“‘domestic violence” of the following
definition:

“domestic violence' means -
(a) physical abuse;

(b) sexual abuse;
(

c) emotional, verbal or psychological
abuse;

d) economic abuse;

e) intimidation;

f) harassment;

g) spiritual abuse;

h) damage to property;
hA) elder abuse;

hB) coercive behaviour;

(
(
(
(
(
(
(
(

hC) controlling behaviour; ...

Amend section 1(g) of the Bill to include
“corporal punishment and child neglect” in
the definition of domestic violence, as
follows:

“(g) the substitution for the definition of
“‘domestic violence” of the following
definition:

“domestic violence' means -
(a) physical abuse;

(b) sexual abuse;

(bA) child neglect;

(c) emotional, verbal or psychological
abuse;

(cA) all forms of corporal punishment;

B2l

(d) economic abuse; ...

We propose the inclusion of
two additional definitions under
“‘domestic violence” to include
“child neglect” and “all forms of
corporal punishment”.

The additions will expand the
current definitions to include
forms of violence and
maltreatment against children
that are often ignored because
of the difficulties in obtaining
substantial proof as well the
intersections between violence
against women and children.
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Current text of the Domestic Violence
Amendment Bill 2020

Proposed amendments to the
Amendment Bill 2020

Comment

Section 1(b) of the Bill amends section 1
of the Domestic Violence Act 1998, as
follows:

(b) the insertion after the definition of
“arm” of the following definitions:

“child’ means a person under the age of
18 years;” and

“‘coercive behaviour’ means an act or
pattern or acts of assault, threats,

humiliation or other abuse that is used to
harm, punish, or cause fear;”

“controlling behaviour’ means causing a
person to be dependent or subordinate by
isolating them from sources of support,
exploiting their resources for personal
gain or depriving them of the means
needed for independence, resistance or
escape and regulating their everyday
behaviour;”; ...

(c) the substitution for the definition of
‘court” of the following definition: ..””

Amend section 1(b) to include a definition
of “corporal punishment”, as follows:

“(b) the insertion after the definition of
“arm” of the following definitions:

“child’ means a person under the age of
18 years;” and

“‘coercive behaviour’ means an act or
pattern or acts of assault, threats,
humiliation or other abuse that is used to
harm, punish, or cause fear;”

“controlling behaviour’ means causing a
person to be dependent or subordinate by
isolating them from sources of support,
exploiting their resources for personal
gain or depriving them of the means
needed for independence, resistance or
escape and regulating their everyday
behaviour;”

“‘corporal punishment’ means any
punishment in which physical force is
used and intended to cause some degree
of pain or discomfort, however light;”;

We propose the inclusion of the
definition of “corporal
punishment” as it stands in the
United Nations Committee on
the Rights of the Child’s
General Comment No. 8.
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Current text of the Domestic Violence
Amendment Bill 2020

Proposed amendments to the
Amendment Bill 2020

Comment

Section 1 of the Bill amends section 1 of
the Domestic Violence Act 1998, as
follows:

“(k) the substitution for the definition of
“‘emotional, verbal and psychological
abuse” of the following definition:

“emotional, verbal [and] or psychological
abuse' means [a pattern of] degrading or
humiliating conduct towards a
complainant or a related person, including
- (a)[repeated] insults, ridicule or name
calling;

(b) [repeated] threats to cause emotional
pain; [or]

(c) the [repeated] exhibition of obsessive
possessiveness or jealousy, which is
such as to constitute a serious invasion of
the complainant's or a related person’s
privacy, liberty, integrity or security; or

(d)inducing fear;”;
(1) the substitution for the definition of
“harassment’ of the following definition:

“harassment’ means directly or indirectly
engaging in [a pattern of] conduct that
[induces the fear of] the respondent
knows or ought to know...””

Amend Section 1 of the Bill to include a
definition of “child neglect” as follows:

“(k) the substitution for the definition of
“‘emotional, verbal and psychological
abuse” of the following definition:

“emotional, verbal [and] or psychological
abuse' means [a pattern of] degrading or
humiliating conduct towards a
complainant or a related person, including
- (a)[repeated] insults, ridicule or name
calling;

(b) [repeated] threats to cause emotional
pain; [or]

(c) the [repeated] exhibition of obsessive
possessiveness or jealousy, which is
such as to constitute a serious invasion of
the complainant's or a related person’s
privacy, liberty, integrity or security; or

(d)inducing fear;”;

(kA) child neglect is defined as any
confirmed or suspected egregious act or
omission by a parent or other caregiver
that deprives a child of basic age-
appropriate needs and thereby results, or
has reasonable potential to result, in
physical or psychological harm.””

We propose that the inclusion
of the definition of “child
neglect” as it stands in the
Children’s Act be included
under Section 1 of the BiIll.
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Current text of the Domestic Violence
Amendment Bill 2020

Proposed amendments to the
Amendment Bill 2020

Comment

Insertion of Section 2A in Act 116 of
1998

“2A (1) (@) render such assistance to the
complainant as may be required in the
circumstances, including assisting or
making arrangements for the complainant
to find a suitable shelter and to obtain
medical treatment;”

Amend Section 2A(d) to include “all”, as
follows:

“2A (1) (d) render such assistance to all
the complainants as may be required in
the circumstances, including assisting or
making arrangements for the
complainants to find a suitable shelter
and to obtain medical treatment;”

We propose that the word “all”
be included in instruction of
assisting victims of domestic
violence as many levels of
discrimination when reporting
domestic violence have been
experienced by other
categories of our society,
including men and migrants.
Additionally, we propose that
dependants of a complaint be
included in the need for
assistance.

Insertion of Section 2B in Act 116 of
1998

“2B (1)(a) A person who has knowledge,
reasonable belief or suspicion that an

act of domestic violence has been committed
against a child, person with a

disability or an elderly person must report
such knowledge, reasonable belief or
suspicion immediately to a social worker or
police official.”

Amend Section 2B (1)(4g) to include the
phrase “including against any other
person(s) rendered vulnerable by any
circumstance”, as follows:

“2B (1)(a) A person who has knowledge,
reasonable belief or suspicion that an act
of domestic violence has been committed
against a child, person with a disability or
an elderly person, including against any
other person(s) rendered vulnerable by
any circumstance, must report such
knowledge, reasonable belief or suspicion
immediately to a social worker or police
official.”

We propose that the reference
to persons vulnerable to abuse
to which reporting must be
compulsory should include
violence “against any other
person(s) rendered vulnerable
by any circumstance” who
might not ordinarily be
vulnerable but due to
circumstances might be
rendered vulnerable to abuse
and compelled not to report.
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Current text of the Domestic Violence
Amendment Bill 2020

Proposed amendments to the
Amendment Bill 2020

Comment

Substitution of Section 3 of Act 116 of
1998 with the following:

“3. (1) A peace officer may without warrant
arrest any [respondent] person at the scene
of an incident of domestic violence whom he
or she reasonably suspects of having
committed an offence [containing an element
of violence against a complainant]”

Amend the substitution of Section 3 of
Act 116 of 1998 with the removal of the
phase “at the scene of an incident of
domestic violence”, as follows:

3. (1) A peace officer may without warrant

whom he or she reasonably suspects of
having committed an offence [containing
an element of violence against a
complainant]”

We propose that consideration
be given to the removal of the
requirement for the reasonable
arrest without warrant to only
be at the scene of the incident.
In many cases of domestic
violence perpetrators may
leave the scene.
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Rationale for proposed amendments

Children in households where there is domestic violence  physical abuse is defined by the WHO
are often victims themselves and report various types of as “the intentional use of physical
physical, sexual and emotional violence by the same force against a child that results in or
perpetrators as their mothers.'® Furthermore, even when has a high likelihood of resulting in
not the direct victims, children suffer negatively. Research harm for the child’s health, survival,

has shown that children who witness domestic violence development or dignity.”

often perform poorly at school and male children are Most of the physical violence against
known to become perpetrators of domestic violence as children in the home intends to
adults too."" A South African study found that more than discipline children:

half of all children, increasing from childhood into - 21% of children in South Africa have
adolescence, were reported to have been exposed to experienced physical punishment
violence in their home. Close to half of preschool children by an adult who was supposed to
were reported to have been victims of violence, most often be taking care of them®

through physical punishment by parents.'? Furthermore, - 75% of physical abuse occurred
according to the Child Death Review, homicide was the during episodes of physical
second most common cause of death among children with punishment’

child abuse and neglect accounting for 11.3% of child While corporal punishment may be
deaths.™ considered a mild form of violence it

. N . iolates the dignity and rights of
Children who grow up with violence in the home learn early erﬁlgr(:f\ a?\d Irgort])lsytﬁgmno?‘ thseojoys of

and powerful lessons about the use of violence to childhood.

dominate others. Many studies have found that a child’s

experience of corporal punishment is associated with

higher levels of aggression against parents, siblings, peers The UNCRC issued General Comment 8
and spouses. There is now robust evidence that corporal  (GC8) in 2006, in which it clarified that

punishment is a risk factor for child aggression and anti- State parties to the UN Convention on
social behaviour. One paper reviewed 88 studies of the Rights of the Child are obliged to
corporal punishment with 62 years of data and found that  prohibit corporal punishment of children
corporal punishment was associated with ten negative in all settings including the home.

outcomes for children and the only positive effect was

hort-t i 14 The Committee defines “corporal” or
short-term compliance.

“physical” punishment as any punishment

Corporal punishment not only causes immediate trauma;  in Which physical force is used and
but it is associated with a range of mental health problems intended to cause some degree of pain
in children, youth and adults, including depression, a7 CllsElient, eteer (e
unhappiness, anxiety, feelings of hopelessness, use of

drugs and alcohol, and general psychological maladjustment.’®> Researchers are also finding
that corporal punishment is linked to slower cognitive development and adversely affects
academic achievement.'®

There are also economic and social implications to physical punishment. The Cost of Violence
against Children study'’ estimated that in 2015 alone, no action to prevent violence against
children cost South Africa R238 billion, or nearly 5% of the country’s GDP. In addition to this,
costs to society in productivity and well-being are high. Although some studies have found no
relation between corporal punishment and negative outcomes,'® and others have found the
relation to be moderated by other factors,'® no study has found corporal punishment to have a
long-term positive effect, and most studies have found negative effects.?
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